
ARGUM]lJNTS OF COUNSEL. 

FRIDAY, MAY 27,1910. 

JoiNT CoMMITTEE TO INVESTIGATE THE 
INTERIOR DEPARTMENT AND FORESTRY SERVICE, 

Washington, D. 0., May 27J 1910~ 
Mr. BRANDEIS. Are we now ready to proceed? 
The CHAmMAN. Yes. 

OPENING ARGUMENT OF LOUIS D. BRANDEIS. 

··Mr. BRANDEIS. Mr. Chairman and gentlemen of the committee, a. 
, great mass of evidence has been submitted to you at these hearings 

and a large number of subjects have been touched upon; some of 
them bearing on the fundamental conception of democracy, bearing 
on the demands of truth, of loyalty, and of justice. But whatever 
subject was touched upon, practically the center to which all testi
mony was directed has been the conduct of Mr. Ballinger, his acts, 
and his omissions .. And in connection with that testimony much 
ha.s been said and much evidence has been introduced, which, in our 
opinion, subjects him to severe criticism. Some of you undoubtedly 
will not agree with us as to the extent to which that criticism is 
justified; but I take it that the main issue which you have to con
sider is one on which men who have heard this testimony ought 
not to differ-because the main issue is this: . 

Is the Department of the Interior, as Glavis phrased it, in sa;fe 
hands? · 

Or, to put it in other words, Has the conduct of Mr. Ballingerbeell 
such, is his character such, are his associations such that he may 
safely be continued as trustee for the people of their vast ·public 
domain, that he may be continued as manager of the reclamatio!l 
and; other kindred services, that he may be safely relied upon ~ 
represent the people in that great and sacred trust ? 

Or, to put It in still other words, Is Mr. Ballinger a man, single 
minded, able, enlightened, so zealous in the protection of the interests 
of the common people, so vigilant, so resolute, that he may be relied 
upon to protect the public domain, their great assets, upon which the 
welfare of the present and future generations of Amencan people set 
largely depend; may he be relied upon to protect all that against 
.the insidious aggressions of special interests who are e:ver looking 
fo.r opportunity t_o seize upon that which~ is the. property and the 
hope of the Amencan people? Is Mr. Ballinger, mother words, the 
man to be the trustee of all this for the common people ? 
. We submit, Mr.' Chairman and gentlemen, that whatever dif

ferences there may be in the committee as to the degree of culpability 
of Mr. Ballinger for particular acts or omissions, there ought no&i 
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to be any difference of opinion on that one question; that he is clearly 
not the man to be trustee; that he is not the man upon whom the 
American people can safely rely to protect them against the insidious 
aggressions of the special interests. Whether it be because of his 
motives, whether it be because of his associations, whether it be 
because of peculiarities of his character, whatever may be the reason, 
he is not the man. 

Now, let us consider, in the first place, what his conduct has been. 
And in respect to his conduct we have been able to lay before you 
with some detail the facts in two important connections: The facts 
relating to Alaska coal lands and those relating to reclamation. 
So far as his conduct concerns reclamation, you will hear from 
Mr. Pepper. So far as it concerns the Alaska coal lands, the situation is 
this: , 

For some years prior .to November 12, 1906, the surveys and ex
plorations of Alaska had made it clear that there were there, vast 
areas of coal of great value. The laws were ill 'adarted to protect 
that property of the people for the people. Speculators in large 
p.umoors were lured to that territory as a field of exploitation. 
~cognizing these facts, President Roosevelt, ·on the 12th of No
vember, .1907, withdrew those coal lands from entry, in order no 
~ubt, that there might be developed soon some. system of 
twn. which would adequately protect that which was the' 
Of course, laws subseq_uently enacted could not affect any 
legally entered, any claims upon the land legally located. . 

· A very large number of claims to coal lands had been made before 
·that,. date, claims numbering nearly a thousand. About 150,000 
_acres of coal lands, believed to be the most valuable, and certainly 
tht\ most accessible, of any known had been located on, but no 

.patents had been granted; indeed, with the exception of 30 claims, 
none of these thousands of claims had, up to the spring of 1907, 
proceeded even as far as entry. The situation, therefore, was this: 
. J.f those claims were not legal, the power rested in the Department of 
the Interior to have them canceled, and a clear title to the land 
.w;o:uld remain in the people. In the spring of 1907 it was the belief 
~-Secretary Garfield, it was the belief of the land officials-a belief 

.qarried over from the administ.ration of Secretary of the Interior 

.Ritchcock-that all, or substantially all, of those claims were fraudu
,lent. If so, then they could all be canceled, and all the coal claims 
af Alaska could thereafter be dealt with in a way which was fair, 

.. wis:e, and enlightened, and for the best interests of the people of 

.~erica. 
. Sqch was the situation when Mr. Ballinger became the Co:m.
missi()ner of the Land Office, March 5, 1907; and he agreed with 
.Secretary Garfield, and with his associates in the Land Office that 
_those claims should be thoroughly investigated, to the end that all 
.,qlaims not_ legal, all claims fraudulently located, Inight he canceled. 
, Shortly after that Mr. Ballinger left for the West, and a little later 
.instructions were given to Horace Tillard' Jones,. an agent known to 
nave no embarrassing affiliations, believed to be competent, and 
known to be honest, to investigate these claims thoroughly. Jones 
-received his instructions under date of June 21, 1907. ' 

Promptly he proceeded to Juneau, Alaska, to get such information 
as was available there; and upon his return to Seattle on the evening 
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of Saturday, July 20, he learned that Commissioner Ballinger, who 
had come to Seattle, his old home, desired to see him. On the 
following Monday morning he called upon the commissioner at his. 
office in Seattle, and from that time-from Monday, the 22d of July~ 
thro4ghout the/eriod of Jones's investigations, he and Mr. Love, 
who was directe to assist him_, were in constant, in almost daily, com .. 
munication with Secretary Ballinger. 

Mr. JAMES. You mean the commissioner 1 
Mr. BRANDEIS. Yes; Commissioner Ballinger. 
What happened . then~ This investigation whjch Jones entered 

upon with the idea. that it should be thorough, with instructions that, 
each and every claim should be investigated, was suspended at the 
ej(piration of nineteen days from the time that Jones caJ.led upon the 
commissioner at his request; suspended, when there had been inves
tigated only 25 of the 461 claims, as to which Jones had brought back 
tlie addresses of the claimants from the Juneau office. Twenty-five 
out of 461 ,claims. Jones made a preliminary report; submitted this. 
preliminary report to Commissioner Ballinger in person. That report 
clOfled, as a result of this preliminary investigation, with a recom
mendation from Jones that. each and every claim should be thoroughly 
investigated. He followed that report of August 10 with a supplemental 
report of August 13; and he took occasion, at the end of that second 
report, to repeat that these claims i>hould be investigated, each and 
every one of them, by a fearless and experienced investigator. 

Jones was turned off to other wor.K. But again, on the 1st of: 
November, he had occasion to send in a communication to the depart
ment, and again in that, his third report, he called attention to the 
danger incident to a failure to investigate, and recommended that 
the investigation be resumed. 

Meanwhile, Glavis had become the chief of division at Portland·, 
and by becoming chief of the division at Portland he had be.come the 
superior of Jones. So when this Jones report of" November 1 was 
sent to the commissioner, Glavis accompanied it with the recommen
dation that from what he knew of the general situation he desired to 
urge that the investigation into the Alaska coal claims be taken up. 

Now, why was this investigation, started in the best of faith -and 
• with the greatest vigor, suspended 1 There are certain facts which 

we can not ignore, and they are these: The list of claimants which 
Jones brought back from Juneau, with 461 addresses, disclosed that 
of that number about 361 were residents of the Pacific coast States 
and Alaska; most of them, 250 residents of the State of Washington, 
and of those 250 residents of the State of Washington 164 residents of 
the city of Seattle-Mr. Ballinger's home. Included in those 164 were 
men of great financial, political, and social influence in the city, some 
of them friends and associates of Mr. Ballinger. Now, we have not 
only the fact that in spite of these repeated recom~endations of 
Jones, and finally of Glavis, the investigation of all these Pacific coast 
~laims remained suspended, had been stopped and remained sus· 
pended, but we have the further fact that the only other claims of· 
any number that there were, the claims of residents of Illinois and {)f 
Michigan, aggregating in number about so

6
were ordered investigated 

thoroughly by instructions addressed to olter on the 24th of Sep ... 
tember, 1907. · . , 
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There is another fact which is clearly brought to our attention
1 

81U'd 
it is this: That on the very day that Jones heard that Mr. Balhnger 
wished ·to see him, a contract was entered into between the Morgan
Guggenheim Alaska Syndicate, and a committee representing the 
Cmiiiingham claimants, by which the Alaska syndicate acquired an 
s.ption on a one-half interest in the Cunningham claims. 

Now, it was known then, and it had been known when the Jones 
investigation was directed, that this Alaska syndicate, composed of 
J. P. Morgan Company and the Guggenheims, probably the most 
ambitious, energetiC, resourceful combination of capitalists in the 
world, that that body of men were, through their control of trans
portation, aiming for and rapidly acquirmg a. control of Alaska, 
*hr<mgh the transportation systems, through the large cop_Per mines, 
through their fiSheries, if they could supplement therr existfug 
power by the practical control of the coal situation, by owning some 
of the mines in co~nection with the transportation system, they 
would be confirmed m what, to a very great degree, they now have, 
the control of Alaska. All this was then known; and that knowledge 
was one of the facts which has always been deemed important in the 
eonsideration of this question from ~ime to time in the Land Office since 
thEl\ a;;pring of 1907. · 

Was the stopping of this investigation of Jones, so far as.it .related 
t'o the Pa~ific coast claimant~, and t~e Pl!rsl!it of that i:~:rv~stiga~~ · 
so far as It related to the claimants m Michigan and Ilhnms, a m~re 
coincidence~ Was the stopping of this investigation at the very 
time when the Morgan-Guggenheim Syndicate acquired its option qn 
a one-half interest in the Cunningham claims; was that also a coinci
dence? And was it a coincidence that on the 17th of August, 1907, 
the very day that the Morgan-Guggenheim expert sailed for Alaska 
to examine the Cunningham coal field, and the adjoining properties, 
was it a coincidence that on that very day Clarence Cunnmgham 
wrote Mr. Daniel Guggenheim: 

We understand that the Commissioner of the General Land Office has said that these 
pa.teats will issue in three months, and there is no reason why they should not, and 
Bit diere are no contests-that is, no protests from others--there is no reason why the 
patents should not issue in due course. 1 

Such was the situation in the summer and in the fall of 1907. After 
a while it came to be common talk in Seattle that as long as Mr. Bal
linger was Commissioner of the General Land Office the coal elaim
ants need fear nothing. That talk came to the ears of Mr. Glavis. 
That talk cam!=l to the attention of Henry M. Hoyt, Assistant to the 
Attorney-General, who was engaged at that time with Glavis in 
prosecuting certain coal-conspiracy cases in the States. Glavis and 
Mr. Hoyt were much distressed at that rumor and persistent talk. 
To Glavis there was another matter which created some concern. 
In an entirely different. connection he had come in contact, about 
that time, the end of October, with one Charles D. Davis, the son 
6f Clark Davis, who himself was the manager of the Alaska Coal and 
Petroleum Company, one of the concerns which had taken over, or 
was preparing to take over claims to Alaska coal lands. In talking 
with that man things were said.which led Glavis to believe that this 
concern, which acquired the Hunt group of claims, had taken the 
claims in violation, in fraud of the law; and as a zealous agent, 
11eady t0, serve the Government in any way, he undertook to get from 
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Davis an affidavit bearing upon that matter. Davis told him that 
Commi!;!sioner Ballinger, when in Seattle in the sunurier, had advised 
him not to. make any affidavit or statement until charges had been 
filed_;a situation which indicated to Glavis, as it must to others, 
th~t th~ ~~I!lmissioner was looking out more for the interests of 
private IndiVIduals than for those of the people. 

These fact!l,. comi~ together, disturbed Glavis very much; so 
much that he concluded to lay the matter before his immediate supe
rior, Chief of Field Dh>isions Schwartz. Glavis wrote him a personal 
letter, which seems to me shows most clearly the way in which Glavis 
approached this whole subject [reading]: 

NovEMBER 22, 1907. 
DEAR ScHWARTZ: Thereareanumberof matters which I think ought to be talked 

over with· you, one of, which are the Alaska coal cases. I am worried about this 
matter and would like to confide in you, because you should know all about it, even 
thoughit will no doubt pain you as much as it has me when you hear it. · 

It will do ¢e a w-eat deal of good to talk over the Oregon situation also, meeting 
tlie clerks, ·etc. W1re me at Cheyenne to come in, if you possibly can do so, because 
I am sure you will want to learn the true situation. 

·::Schwartz showed this letter to Assistant .Commissioner Dennett. 
Dennett telegraphed, then wrote Glavis. Ultimately, on December 
6, Glavis received directions to come to Washington. Meanwhile, 
he had provided himself with letters from Henry M. Hoyt to members 
of the Department of Justice, to the Solicitor-General, and to the 
Assistant Attorney-General, in order that if the Interior Department 
did not take such action as might be necessary to avoid what he 
believed to be a great infqstice and might prove to be a great scandal, 
the facts could be laid before the Department of Justice. 

On December 13, 1907, Glavis arrived in Washington. He talked 
the whole matter over with Schwartz; then Schwartz talked the 
matter over with Mr. Ballinger .alone. Shortly afterwards Glavis 
was told to go to the commissioner; and Commissioner Ballinge.r 
directed GlaviS to make a full, complete, and thorough investigatiOn 
of all these cases. Glavis left with the conviction that this was what 
the commissioner wanted1 and he proceeded at once to equip him
self .for such an investigatiOn. He made co~~~sg of all the voluminous 
papers in the files. He remained in Was · ton five or six d_ays 
wli.ile this was being done. He had constant conferences with Mr. 
Schwartz while he was here, and on December 19 he left Washington 
for the JW est. While he was in Washington he found among the 
pa:l?ers m the files a report of Love's order, dated August 2, 1907, 
wli.ICh figures 1argel;y in this case-a report which was regarded, it is 
said, as recommendmg the clear listing of the Cunningham claims; but 
which to Glavis, and apparently to Schwartz indicated at that time 
directly the contrary. I have said that Jones began his investigation 
on June 21, 1907. Before that there had been a so-called investiga
tion made by Love, a special agent resident in Alaska. This agent, 
in investigating the Cunningham claims, had talked only with C"Qn-:
!lfnghai!l, and possiblY. one other of the 33 c~ahnants. . Then he sat
ISfied himself oy sending to the others for signature a form of affi~ 
davit in which the claimant asserted that he li.ad no connection with 
any other, that each owned his own claim free from any interest of 
anyone else. Love accel?ted such affidavits and had thereon rec
ommended that patents Issue to the claimants. All this had hap
pened before the Land Office determined in June, 1907, that a 

< ... 
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thoroug~ and searching examina.tion must be made of ,all Alas~a 
coal claims. Most of the affidavits of Love, and the recommen,da;.. 
tions based thlireon, dated back to December, 1906, and January and 
F~bruary, 1907. It was partly because of the inadequacy of Love's 
investigations that Jones had been directed to take over the whole 
field. Clearly Glavis was directed to take over the investigation of 
the· Cunningham cases; because in the very letter of instructions to 
him to investigate the Alaska coal clai.ID.s, this Love report was 
referred to as one of the documents, which he had already taken with 
hill. 

Now, the record at that time showed this: It showed that this 
Jones report of August 10, with the Jones report of Au~t 13, in 
both of which he had recommended a thorough investigation of 
each and every elaim, had arrived in the Land Office in August, as 
ha.d also that August 2 report of Love. With those three reJ?orts 
on the land office files, an order was issued by Acting CommissiOner 
Dennett, with the approval of Chief of Field Division Schwartz, that 
no claims to Alaska coal should be allowed to go to patent, without 
being first referred for investigation to Division P. That order was 
issued under date of Se:r>tember 1, with this Love report and these 
Jones reports upon the files. ~~d. as reports We!e from ~i:rp.~ to tilll;e 
made m the fall of 1907, by Drviswn N-the mmeral diV1s10n:-thjs 
or?er was recognized as in force. In the month of Decoon.~el;~ ~ 
tamly as late as December 6, and perhaps several days latertlril;n thati 
we have the entry of Schwartz, acting on this provisional approva 
of the claims in Division N, and saying: "Hold this for further 
investigation." 

Well, this was the situation with that Love report on the files of 
the General Land Office. And what did that Love report say~ It 
was not a report written to recommend anything, but ·a report to say: 
HI have in the past recommended each and every one of these claims, 
but I now find certain facts which have just come to my attention, 
and which I deem it proper to report to the General Land Office." 
What were those facts~ The fact that it had always been the hope 
of .each and every one of these Cunningham claimants that when 
patent issued they should combine together, and that entry certifi
cates having issued that the claimants had come together, had now 
held a meeting with a view of forming a combination which they had 
always hoped would come about. The certificate of entry having 
issued, the claimants had now come together to form that corpora
tion or that organization which was to take the claims over. Even 
Loye, who still believed that the claim~nts were entitled to patents, 
beheved that the facts he had ascertamed should be called to the 
attention of the Land Office, and wished to put upon the office the 
:rmrden of investigating this ~atter .anew as to law or f~ct~ . Indeed, 
m regard to seven of the claims whiCh he had not previOuSly reeom:.. 
mended to patent, he showed so full a recognition of the facts a'SCB-r'
tained that he wrote the register and receiver calling attention to 
the same and indicating what, of course, was true, and believed to 
be true at that time, that the office might wish to have ·all the claims 
-not only the seven-but all the claims, examined into by another 
special agent. . 

Such was the situation when Glavis returned to the West in 
December, 1907, with that Love report and with all the other papers, 

\ 
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prepared to investigate this matter; and what happened then ~ 
Glavis had hardly turned his back on Washington when ex-Governor 
Miles C, Moore appeared on the scene. On December 23 Governor 
Moore ap:,peared m Commissioner Ballinger's office. There was brief 
conversatiOn between them, followed by another brief' conversation 
by the commissioner with Schwartz, a conversation which, according 
to Schwartz, lasted two or three minutes. In that conversation, 
according to the commissioner, he did nothing but read-no, not 
read, but glance at-that Love report of August 2, a report which 
occppied as printed in the list about two-thirds of. the page. And 
iil that brief conversation in the presence of Governor Miles C. Moore, 
and subject to his potent influence, Commissioner Ballinger orders 
these claims, claims involving to the American people untold millions 
in value, to be clear listed; orders them clear listed wholly regardless 
of all that had happened only a few days before in his conference 
with Glavis; orders them clear listed in spite of the letter of instruc
tions to Glavis which specifically referred to this Love report. Com
missioner Ballinger was evidently determined not only to clear list 
these claims, but to hasten the issue of the patents in every conceivable 
way. The hastening to patent seemed to be of some significance at 
that time, for, no doubt, the visit of ex-Governor Miles C. Moore was 
the result of the fact that a fortnight before the Morgan-Guggenheim 
Alaska syndicate had notified the Cunninghams of the acceptance 
of the option acquired under the agreement of July 20, 1909. 

Now, the chairman pointed out in the course of our hearings that 
patents ordinarily do not issue until f:rom three months to three 
years after the time when the order for clear listing is given; but 
here the most extraordinary haste was exercised. Commissioner 
.Ballinger himself begins a series of telegrams to Juneau. He tele
graphed for plats on the 7th, and such is the eagerness to know 
whether these plats are forthcoming that another telegram is sent 
on the 11th to know whether they had been mailed. There were 
seven of these claims which had not been reported on at all by Love. 
As to them he never had made a recommendation to the . General 
Land Office. He had not made it, because, in view of the facts that 
he had learned in August, he thought, no doubt, that the whole 
matter would be thoroughly investigated by another special agent. 

In regard to those seven claims Mr. Ballinger telegraphed to find 
out what the status was, and to learn whether they could be included 
with the claims which he has clear listed. As a matter of fact, among 
those seven claims was the claim of ex-Governor Miles C. Moore him
self. Not only that, but extraordinary speed, extraordinary haste, is 
shown in the way these claims are sent down for patent. It was 
then a wholly new thing to draft a patent to Alaska coal lands. 
Not a single patent had ever been issued for Alaska-of coal lands. 
In spite of the known procrastination in the much burdened offices 
of the Government, this work of drafting such a patent, this careful 
work, which was to form a precedent for all the patents that might 
thereafter be issded, was performed so soon, that within a fortnight 
not only had the drafts been prepared and passe.d through the legal 
department, but six patents had been written out ready for execu
tion, covering all the claims that were sent down to .Patent on the 6th 
day of January as having been approved by in Division N. 
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Now, the haste is further shown by the fact that of all these 33 
Cunningham claims there had, at the time this clear listing order 
was passed, only 7 of them, possibly 8, been examined in Division 
N and passed in the Mineral Division as complying .with other require
ments of law. It was not a matter of importance, therefore, that 
action should be q_uickly taken in Division P, because, with the excep
t~ on of seven or etght, the claims had not been passed upon in Divi
siOn N. 

Compare with that haste to put through these patents, and doubt
less to· consumate the business of carrying out fully this Morgan
Guggenheim agreement with the Cunninghams-compare with that 
what was done with respect to notifying Mr. Glavis. It has been 
cl~imed bY, ~. Ballinger. and his counsel that Gla vis was .n<>ti:fied of 
this clear listmg, so that If he saw any reason why the clarms should 
not be patented he might notify the office. What was done 1 Glavis 
was notified, but he was notified in the first place after some of the 
claims had been sent down to the patent division for patenting. · 

If the commissioner had wanted to know from Glavis whether any 
reason existed why he should not clear list these claims, he would 
not have first entered the order clear listing them; he would first 
have communicated with Mr. Glavis. On the contrary, he entered 
the order clear listing them, and then a fortnight later, on the 7th of 
January, he .writes Glavis, taking the slow course of mail... IJe.. · 
not writ~, "Have you any reasons to suggest why these sp,ouf:d . · 
be clear hsted ?"but, "You are hereby notified that the cliums Ill the 
annexed list have been clear listed in Division P, and have been sent 
to the Division N, the Mineral :Oivision, for action." Just think of 
that! In the first place, sending the information by letter; in the 
second place, not asking him anything, but simply notifying him of 
the fact. Glavis being absent on o.ther business, appears not to 
have gotten this letter until about the 20th of January. Soon after 
he received the letter he sent a telegram saying that these claims 
should not be clear listed. So there you have in this brief period two 
occasions alrea~y where G~avis intervened to protect tlie _ _peoP.le's 
coal lands from Improper actwn. The first, when he came toW ashmg
ton in December, 1907, because of the failure to investigate, with a 
view to the cancellation of the claims; the second, five weeks later, 
when but for him Commissioner Ballinger would have patented these 
lands to the C_unninghams and the Morgan-Guggenh~im syndicate: 

When Glavis's telegram <Jf January 22, 1908, arnved, Mr. Ballm~ 
ger no doubt appreciated the indomitable zeal of Glavis, appreciated 
that the man who had the courage in his subordinate position to 
come on here to Washington to insist upon the protection of the 
public domain in the interests of the people, who was determined, as 
shown by the letters which he brought with him, to go to the Depart~ 
ment of Justice if the Department of the Interior did not grant that 
protection-Commissioner Ballinger undoubtedly appreciated that 
such a man was not to be trifled with; and promptly this clear:-listing 
order was suspended. Note you, suspended, not r~voked. But Mr. 
Ballinger did not have the courage to communicate that fact to ex- _ 
Governor Miles C. Moore. Moore was left in the belief he held when 
he left Washington on the 11th of January, that these patents would 
be issued just as quickly as they could be put through. Not hearing 

· from them, Moore finally on the 27th of February telegraphed to 

I 
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Mr. Ballinger to inquire the cause of. the delay in the issuance of 
the patt;nts. Did Mr. Ballinger frankly tell him t~at a question had 
been raised as to whether these patents should Issue at all~ No. 
He telegraphed him-it is practically the one communication of all 
the great number that bears his signature which he fully admits that 
he was responsible for; admits, because his own handwriting is there 
on the telegram, not merely as to signature, but in the carefully 
worded draft as to how it should read: 

Issuance of patents temporarily delayed. 

Well, it was no doubt Commissioner Ballinger's intention that the 
delay should be only temporary; that somehow or other those patents 
should issue; and at tliat very time another way out was being 
considered by him. That was by the Cale bill. If that Cale bill had 
passed, those patents might have issued regardless of Glavis's objec
tions ·and that troublesome obstacle would be overcome. But this 
Cale bill, whlckMr. Ballinger drew, he says, as a private citizen, not 
~ coJfunissioher, in support of which he appeared befor~ the con
gt'Msional committee on March 3, the day before he retired from 

_ offiM, or two days before he retired from office-there he urged 
the bill which was to overcome this temporary delay-this Cale 
bill did not pass, partly because of the opposition of Secretary Gar
field. And then a new situation arose. About that very time, 
three days afterwards, an event occurred which was of great sig.: 
nificance. Glavis secured from Clarence Cunningham the so-called 
Cunningham journal, together with his affidavit of March 6. The 
journal bore on its face the clear testimony of two things: First, 
and this is the important one, that there was just that kind of an 
illegal -agreement between the claimants, which Glavis had believed 
existed, and which, if it did exist, should result in the cancellation 
of those claims, and, secondly, the journal also contained some refer
ence, not of very great importance, to the Guggenheims. ' After 
March 6, 1908, the Cunningham affidavit, and particularly the original 
Cunningham journal, stood as a terrible obstacle to the granting of 
patents. 

And what happened then? Mr. Ballinger was out of office. He 
had no official control of the situation; but he still w~s not without 
influence, partly because of the knowledge and skill obtained while 
in .office, and partly because of that close relation, political and 
friendly, with Mr. Garfield, the Secretary of the Interior, and with 
Mr. Dennett, Mr. Ballinger's own successor as Commissioner of the 
Land Office. Dennett was not only a friend; he was a protege of 
Ballinger's. · 

Now, what happened? Lawyer Ballinger undertook to aid these 
Cunningham claimants to get their patents, to act in a matter which 
he had acted upon as Oommissioner. of the General Land Office, a 
matter on which he had as commissioner been called upon to pass, in 
the inter~sts primarily of the people. To him as commissioner had. 
~en committed the extreme obligation of adequately investigating 
theE!e claims and to determine whether they were fraudulent or not. As 
Commissioner of the Land Office he undertook to do this; to direct 
what should be done with them, and after he retired from the com
missionership, he, Lawyer Ballinger, undertook to do what? His 
first important act was to draw for the Cunningham claimants an 
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affidavit for Cunningham's signature and in the interests of Cu:m:ling:
ham and his associates, an affidavit designed to enable Cunningham 
to get around the earlier affidavit; to get around the admissions con
tained in his own journal-an affidavit which I submit, according to 
the admitted documents in this case, contains allegations directly 
contrary to truth; an affidavit which asserts with great positiveness 
that the affiant and none of the Qunningham claimants had had any 
contract with the Guggenheims or with any other person except with 
one another. While facts Sl).bsequently discovered and made public 
during the period of this invest~gation show. that Clarence Cunningham 
and Miles C. Moore and A. B. Campbell had, on July 20, 1907, entered 
into an option agreement by which the Morgan-Guggenheim syndicate 
of Alaska could get a one-half interest in the Cunningham claims.and 
that option had been accepted on December 7, shortly befor13 Miles 
C. Moore came to Washington. · ' · 

Such is the affidavit which Lawyer Ballinger drew with a view to 
enabling these Cunningham claimants to get patents for that property. 
But Lawyer Ballinger not only lent to the Cunningham claimants 
in the drafting of that a:~fidavit his skill and what knowledge he then 
had of the facts, he d1d more. He undertook personally to see 
Secretary Garfield, to see Commissioner Dennett, and to use all the 
influence that he would naturally have with those two men to secure. 
the issuance of the patents. He undoubtedly would have · .. ~ · 
enough influence with Commissioner Dennett to get anythl.ng· he 
wanted. His voluminous correspondence with Dennett proves that; 
but Secretary Garfield had already formed his opinion m regard to 
these Cunningham cases which had been called to his attention 
earlier in the year, that is, in May, 1908. So he told Lawyer Bal
linger when he came to West Mentor in September, 1908, that he 
believed the claims to be fraudulent, and he sent the September 4 
affidavit to the Land Office with an order that nothing whatever 
should be done in that matter without conferring with him. The 
criticism, the review of that affidavit, which Lawyer .Ballinger had 
prepared, shows clearly that all the elements of fraud which had bel;lll 
obvious in the original affidavit of Cunningham and from his journal 
could not be explained away. 

Such was the action of Lawyer Ballinger; and when, on the 25th 
of Sep,tember, Dennett wrote him "there is plenty of ginger these 
days, ' 1 do not believe at all that this was a reference to political 
conditions. I think it was a reference to the decisive action of 
Secretary Garfield referred to in that letter that he would do nothing 
whatever in the way of granting the Cunningham patents. 

Well, six months from that time Lawyer Ballinger had become 
Secretary of the Interior, and as he became Secretary these same 
problems in regard to the Alaska coal cases which had occupied his 
attention as Commissioner wer~ still active in the department, and 
among them the Cunningham coal cases. · · 

Secretary Ballinger says that under a standing order issued by him 
as .to the division of the work of his department, all matters relating 
to the Alaska cases would have gone under any circumstances to First 
Assistant Secretary Pierce and others for action; but that in view of 
the fact that he had Mted for these Cunningham claimants in the 
·mterval before he became Secretary of the Interior, he gave directions 
specifically tq Assistant Secretary Pierce, to Schwartz, to Dennett, 
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to his own private secretary, Carr, that he would have nothing to do 
with the cases. He says, however, that he never acted really as 
legal representative for the Cunningham claimants. Did he~ What 
other interpretation could be given to his acts~ Who else but a 
lawyer could have written that affidavit which Schwartz testified to 
as being such an ingenious document and as indicating weeks of work 
on the part of the affiant and his attorneys~ But if he did not act 
as legal representative, so much the worse. He says that any dentist 
or doctor might have gone to Secretary Garfield and to Commissioner 
Dennett on behalf of these Cunningham claimants just as well as he. 
Is not that the most damaging admission which Mr. Ballinger could 
have made in connection with that transaction~ Can it mean any
thing more than this, that he went to them, capitalizing his friend
ship with 'Secretary Garfield, capitalizing the influence which he had 
with Commissioner Dennett, capitalizing, no doubt, also, the knowl
edge and the skill which he had acquired with respect to this very 
matter when he was Commissioner of the General I.;and Office~ Mr. 
'B9ollinger says he did not expect to be paid for this service. If he 
did not expect to be paid for this service, so much the worse. Why 
did he go i He says he did not want any Land Office practice; he 
did not want to be connected'with these "things, and it appears earlier 
in his correspondence in connection with another land office matter, 

'- that he refused to accept any retainer. Why, then, did he come to 
Washington on this errand~ It was because of that irresistible 
influence of the Cunningham claimants, or some among the Cunning
ham claimants; in thiS instance, C. J. Smith, his personal friend; 
C. J. Smith, the capitalist and Senator maker, a man who seems to 
have here had extraordinary }>ower over Mr. Ballinger, and over all 
things in the State of Washington. Among the Cunningham claim
ants, and his friends, was also Horace C. Henry, and doubtless other 
persons who appear in this connection, Charles Sweeny arid ex-Gover
nor Miles C. Moore. Here you have a great body of truly influential 
.men in the State of Washington, who ruled things in their party and 
in the State, ruled them by their financial power, as well as by their 
general abilities, and their social and other connections. . 

Well, when Lawyer Ballinger became Secretary he determined to 
be free of all this, and he says that he told each one of those who 
surrounded him, as an additional precaution-although no such pre
caution should have been necessary, as the general order issued to 
Secretary Pier~ covered the matter, but as a special precaution he 
told them-that he would have nothing to do with matters relative to 
the Alaska coal lands. · 

Now, I ask you, Mr. Chairman and gentlemen, viewing the evidence 
as it is, Was that a determination to avoid evil, or was it a determina
tion to· avoid the ap,Rearance of ~vil ~ See what happened~ Withi?
about a month ex-Governor M1les C. Moore, the tempter; the ev1l 
genius, appears again on the scene, this time by letter, by letter 
Clamoring for his patent-the letter of April 9, 1909. If this general 
order was to stand, if these specific directions which Secretary Bal
linger says he gave to these different people were really understood 
. by them to mean what he said, why did Carr give that letter to 
Schwartz to draft the answer, and why did Schwartz draft the answer 
for Secretary Ballinger's signature, and Carr hand Secretary Ballinger 
this answer for signature 1 These intelligent and careful men woUld 

. ·-~ 
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is also a remarkable coincidence that, when it goes into the,law 
department of the Interior, there should be rendered a decision 
wliich is just in accordance with what Commissioner Ballinger wanted 
when he drew the Cale bill, a decision which would give to the Cun
ningham claimants the opportlJnity o~ getting their patents and 
whiCh would have settled m a very disastrous way, so far as the 
people of the United States are concerned, the Alaskan coal-land 
situation. Was it a coincidence, too, that again this tempter, Miles C. 
Moore, appeared on the scene~ In some strange way he appears 
always when his presence is necessary to .co.unteract the influence of 
Glavis, and apparently only then. Glavis Is here on the 17th. On 
the 19th Pierce rendered this decision. On the 21st Miles C. Moore 
appears on the scene. He sees Secretary Ballinger and Mr. Pierce, 
and remains here only on the 21st and 22d. · 
· No sooner has that decision of Pierce been rendered than Glavis is 
ordered· to make his . report on all these coal cases. He drafts a 
reportl, but not until he gets a peremptory order in wr~ting that he 

· m~st rue that report. That he gets on the 24th; and the same day 
he draws up his report, the report in which he says the Cunningham 
cases may be accepted as characteristic of all the cases, 782 in num
'ber, and that in view of Pierce's opinion of May 19, it would be 
futile to make further investigation. 

Such is the report that he made; but he hesitates to file it. He 
is distressed over the situation. Happily he finds that his old friend 
and adviser, Henry M. Hoyt, who had since become attorney
'general for Porto Rico is in the city of Washington. He sees Hoyt, 
explains to him the situation, the early history of which Hoyt knew· 
much of before. He discusses with Hoyt the act of 1908. Hoyt 
believes that Pierce's decision is wrong, believes with Glavis that a· 
great scandal will come to this administration if these coal lands are 
patented under a decision rendered in the Department of the Inte
rior, because the Secretary had, in the interval between holding 
office as commissioner and as Secretary, himself been counsel for 
these powerful Cunningham claimants. Hoyt believes it to be one 
·of the important events of his life. He considers first going to 
the President's brother, who was a classmate, and whom he knows 
well. But Glavis points out to Hoyt th,at there is no time for that; 
-that he is being urged to file his report which is now overdue; and 
finally Hoyt concludes to go to the Attorney-General. 

Hoyt goes to the Attorney-General; he takes with him the Pierce 
opinion, and he takes with him the report of March 23 in regard to 
the Cunningham cases, showing the fraud. He takes with him also 
this report which Glavis had drafted on May 24, and lays these two 
Cunningham reports before the Attorney-General, and lays before 
the Attorney-General also his apprehension of the great scandal, 
as well as injustice, which will result if this matter is allowed to go 
forward. 
· The Attorney-General· upon a cursory examination of the papers 
agrees with Hoyt in the opinion which Glavis had formed that the 
·Pierce decision is wrong; and the Attorney-General says that the 
only question is, ' 1 How shall we get Secretary Ballinger to refer· this 
matter to me ~ '' He asks that Glavis should come to see him, and Glavis 
{foes so. Glavis goes the next morning, the morning of the 25th, 
to the Attorney-General The result is that in some way the Attorney-

., 
i 
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General talks with Secretary Ballinger; and on the 26th the Attorney
General is formally requested to render an opinion which, when· ren-
dered on June 12 reverses the Pierce opinion. · 

For the third time Glavis has intervened to save the coallahds of. 
the United States for the people to whom they belong. 

The fourth act is quickly told. Giavis had even before this opinion 
was rendered by the Attorney -Gen~ral, that is, soon after the matter had 
been referred to him, started off in further investigation of. these 
Alaska claims. He gets back to the Pacific coast. All the time 
it has been intended and expected that there should be a field investi
gation of the Cunningham claims and that a coal expert should go in 
the summer to Alaska to examine particularly a tunnel which was 
known to have been built, and which it was understood was so built that 
it would touch only about half of the claims. The tunnel had been 
paid. for confessedly by all the claimants. If it was built, as sup
posed, namely, so that it could be used only in connection with 
about half of the claims. The evidence would seem to be conclu
sive that there was some combination at the time they agreed to 
pay in equal shares for the building of that tunnel; otherwise half the 
claimants would be getting nothing for the money they paid. It was 
also understood, I say, that such field investigations should be made. 
A~ late as the 20th of June wh~n Schwartz was in ~eattle, KennedJ:"s 
tnp set for July 16, had been .d1scus~ed between Schwartz an4J~~~-· 

On: the 29th of June GlaVIs received a telegram annoUilClilg' that 
the Cunningham claimants h~td elected to proceed l1nder the old 
law, the law of 1904, and that he should prepare for a hearing forth
with-that is, prepare for a hearing in these cases before he had the 
evidence which Kennedy was to bring back from Seattle. He 
believed such a course to be disastrous. He believed that there was a 
settled purpose of sacrificing the interests of the people to the interests 
of the Cunningham claimants and their associates. 

The Forest Service was legally interested in these lands, part of 
. them being within the forest reserve, and therefore he applied to 
the forester, or one of the forest officials, to aid him in securing a 
delay of this hearing until Kennedy should return from Alaska. 
Secretary Ballanger was in Seattle at that time. He went also to 
Secretary Ballinger to lay this matter before him and said: "Here 
we are in danger of sacrificing the interests of the people by pro
ceeding to a hearing in this -case before we have this evidence." 
What did the Secretary do? It was an extraordinary ethical dis
tinction which seems to have deterlnined his course. Why, when he 
became Lawyer Ballinger he had seen no reason whatsoever why he 
should not act for the Cuttningham claimants, in spite of having, as 
commissioner, acted for the Government -in regard to those cases. 
When he became Secretary he had seen no reason why he should not 
issue an order, believed to be of great value to the Cunningham and 
other claimants, that those matters should be pressed forward to 
decision, should be expedited as much as possible. But when Glavis 
came to him and set forth this situation, that the hastening of the 
hearing might result disastrously to the people, his ethical concep
tions prevented him from interfering to protect the interests of the 
people. His previous connection as lawyer for the Cunninghal,llS did 
not prevent his interfering a~d hastening proceedings in the interests 
' . 
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of the claimants, but it did prevent him from interfering and delay-
itlg proceedings. in the interest .of the people. . . 

. You know what happened. Th.e Forestry intervened. The 
. Interior Department, doubtless for political reasons, and with great 
r~uct&nce; with more than reluctance, with indignation, and doubt.. 
less with anger, consented to a postponement of the hearing until 
October 15. 

Note this thing that Glavis asked. The fact that he was demanding 
this postponement excited them to the point that they superseded 
this competent, experienced, and zealous agent, and put in control 
of these cases in his place one James M. Sheridan, a man who had 
gradl.!-ated from the law scl.tOol just one year befo!"e; a man who up to 
the trme when he was put m full charge of these rmportant cases had 
never tried a case in court; a man who had never even taken part in a 
hooring, in the mere taking of depositions, until within six months of 
that time;. a man. whose whole experience, even in such hearings, is 
comprised in his having spent a part or the whole of forty-one da.ys in 

, hea.ringshetween the 5th of January and the 17th of July, 1909. Such· 
a. i:i:tan was put in to supersede Glavis because Glavis had done what~ 
He had urged, in .the interest of a fair trial, and the protection of the 
people, that the hearing should be delayed until Kennedy should g.et 
back from Alaska, three months later. · 

Well, Sheridan himself, when he came to Seattle and looked over 
the papers agr~ed with the Forestry and ~d with Glavis that f:h. e~ 
ought to be this delay. But see how this result was regarded Within. 
the ranks. Dennett writes Schwartz in substanoo--Sheridan ~ 
that Kennedy will bring from Alaska impprtant evidence; evidence 
material, and that we should delay. "The Forestry is to blame for 
this." Instea.d of rejoicing that they should have found a way of 
strengthening their case through the cooperation of the Forestry,
instigated by Glavis's intervention, the Forestry is to be blamed. 
That was the fourth act of intervention by Gla.vis,. and as in each of 
the three preceding instances his intervention resisting the action of 
his superiors was so obviously justified that ultimately the department 
had to do what he desired to have done in the interest of the ~eople. 

Now, what is Mr. Ballinger's excuse for all his conducU What is 
his excuse for having clear listed those valuable lands in the face of 
the fact that Glavis had been directed to make that investigation 
into their validity; clear listing- them in the face of the doubts arising, 
and that should have arisen, m everybody's mind on looking at the 
Love report. Mr. Ballinger says that he relied on others; that it was 
Schwartz's business; that he, Ballinger, therefore did not look into 
it, and never looked into the matter; that he did not even examine 
Love's report, that brief document; that he did not even read it. 
Then he states a thing that I believe will be incredible to every one 
of you. That when he looked at the report he did not notice that 
his personal friends Smith and Henry, and his other acquaintances 
Sweeney and ex-Governor Miles C. Moore, and the like, were in the 
list of claimants set forth in the letter. Taking the man as he is, is it 
possible that in looking at a short sheet of paper, at the very top of 
which are the names of these men-his friends-his eye would not be 
struck by the names of the people he well knew~ Yet Mr. Ballin
ger says he did not see them. But he insists, at aU events, the 
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re.spoJ1sibility for the clear listing rested upon Schwartz, And as to' 
what has happened in the perio<i of his secretaryship, with that he: 
hadnot~~ to do. . . . . · 

Now, Is .. It true that. he . had nothmg to ·do with the Cunnmgham 
cases during that period~· It is -perfectly true that he carefully 
refrained from the a:r>pearances of evil; that he did not issue any 
orders. But it is equally true that he knew about the cases. He told 
every one of these men that he did not want to have anything to do 
with the matter. I have been told that it is the common thing in clubs 
where they. expect to do a lot of gambling, to have as the first rule 
o£ the club that "card playing for money is not permitted in this 
club." 

Certainly that is the sort of order the Secretary issued, because 
these faithful trained men by whom he was surrounded would have 
ney. er put ~p to him ~t every occasion and at ever:y: e~ergency some.; 
thmg for hrm to do m these Alaska coal matters If It had not been 
intended that he should do it. I spoke of that answer to ex-Governor 
Miles C. Moore of April 9 as one instance. Schwartz and Carr, those 
faithful ones, were· going to impose upon the Secretary the answering 
of that lett~r; _but he, ever careful to ayoid the appe~rance of ev~, 
refused to sign It, and the letter was rewritten. Wlien 1t came to this 
interview about the Alaska coal claims on the question whether the 
matter should be submitted to the Attorney-General, it was the &c
!etary w~o determined that the Attorney-qe~.eral should P~f! ~pon 
It. Glavis and Schwartz drew and Commissioner Dennett untuJed 
the letter, but the Secretary was to sign it. That was May 17 and i8-' 
Again, ~esC. ~oore wrote another lette~, the let~er of the 22d of May, 
1909, whieh arnved on the 24th. . The faithful Fmney drafted a reply 

"""-- and the faithful Finney drafted a letter, no doubt, with the full knowl":' 
I ----OO.ge that the rest of them had that the Secretary would have nothing 

to do with Alaska coal matters. But he drafted the letter for the Sec":' 
retary's signature, and the Secretary in that instance-as people will 
forget things at times-forgot to refuse to sign it. . · 

Now we come to the 26th; when the formal letter to the Attorney
General was to be rewritten. Finney did the same thing .. · He 
drafted it again for the Secretary's signature; but under other advice 
the letter was rewritten, to be signed by Assistant Secretary Pierce: 
Yet Secretary Ballinger, not thinking that there was any danger in 
the disclosure of this particular letter, wrote a personal letter to 
the Attorney-General, inclosing this other letter, which, for form 
and appearances sake, he had had Assistant Secretary Pierce sign. 
It may be. that it was also with a like view to avoiding the appear
ance of evil that this letter of May 26 was suppressed when these 
matters were sent to the President in September, 1909, for the 
letter first appeared as the result of calls from me during this investi- ~ 
gation. But however that may be, there you have the fact that, ·-·~ 
whenever it came really to doing anything concerning these Alaska 
coal claims, the Secretary was always there. 

Now just think of this. A real crisis came in this matter when 
Glavis sought to protect the people by getting delay in the hearing 
and others attempted to thwart him. It happened that Dennett 
and the Secretary were both in Seattle. Dennett ran to the Secre-
tary and had the discussion concerning "the important cases" on 
July 20. Then it began to appear that, doubtless for political rea-
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soh§ ti-t Wduld be unwise, in view of the forestry intervention, to 
insist upon that hearing taking place immediately. 

Dennett does no~ dare grant a postponement of hearing. What 
does he do~ ~e telegraphs Secret9;rY. Ballingc::r this advice: ''Advise 
you to authonze Schwartz," who rs m Washmgton, "to consent to 
delay." None of them dare do a thing about these Alaska coal cases 
without coming to the Secretary for approval. Dennett was the 
Commissioner of the Land Office, whose place· it is to attend to these 
land matters; Schwartz, who was the acting commissioner in Wash
ington, was also the chief of the :field divisions under whose jurisdic
tion all of these arose. Yet those t~o nien together do not d~re 
act. They telegraph to Secretary Ballinger, ''advise you to authoriZe 
Schwartz to consent to a delay." Gentlemen, just think how un
iJ:rlportant ordinarily consenting. to a d.elay i~ the hearing o.· f a case. is. 
Why should there have been this ternble difficulty about consentmg 
to a delay of two or three months, most of which is the vacation 
period~ No; it was because the Secretary had his hands, his grip~ 
on these cases. This control is not evidenced by documents. He 
did not need writings. He was surrounded by men of the category 
of those who, "at the winking of authority * * * understand a 
law." It is only when they are separated, when they have to com
municate by wire or by letter-we are fortunate enough to get the 
documents-that we are able to bring the definite proof of the fact. 

Now, I say, gentlemen, there you have the conduct of Mr. Ballinger 
as commissioner, as lawyer, and as Secretary in regard to this great 
heritage of the American people. Is he the man whom you would 
put in as sole trustee of great properties belonging to you and com
~i~t~d to yo~r ~are, if those r.roperti~ were sum;n~nded. by the 
rnsrdious specralrnterests who hke harpies were awartmg an oppor
tunity to pounce upon your possessions~ 

Such was his conduct. Now consider his character as reflected in 
that conduct, and as reflected also in the correspondence and in the 
testimony which he has given on the stand. What is the one quality 
which you would demand above all others in a man who is to be 
trustee of the people's property, with all the special interests seeking 
to prey upon rt ~ It is resoluteness-vigilance, of course-but reso
luteness 1s needed; a man who would stand firm. ·what is Mr. 
Ballinger's record~ Just take these facts that we have been going 
over. 

Commissioner Ballinger in Washington with Secretary Garfield 
and with the other land officials agrees with them that these Alaska 
coal-land claims, presumably fraudulent, should be investigated 
thoroughly. That rs early in June, or the middle of June, 1907. He 
has perhaps no knowledge of his friends and influential people in 
the State of Washington being interested· in them. 

Commissioner Ballinger goes to the State of Washington. Then 
begins, undoubtedly, the pressure of these men; for the investigation 
had begun; and all those mfluential men there-Smith and Henry and 
Moore and. Sweeney and Nelson and Chilberg, and all the rest of 
them-perhaps begin to press. Garfield is thousands of miles away; 
the Land Office is 3,000 miles away. The immediate thing is all of 
those claimants in Seattle, influential citizens of Seattle, pressing 
against investigations. So the Jones investigation of the Pacific 
Coast Claimants is stopped; but as there are no influential citizens of 
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Illinois or Michj.gan pressing him, the investigations of the MichigQ.n 
and lllinois clai;ms go on . 
. Well, Glavis hears the rumors, as I have told you, and goes to the 

city of Washington in December hotfoot, armed with the letters to the 
Department of Justice. There is Glavis right by the side of the com
missioner. The Alaska claimants, these influential citizens o,f the 
State of Washington, are 3,000 miles away. After a few moments' 
consideration the commissioner changes absolutely his course and 
~uthorizes a complete investigation of .the cases. 

Glavis turns his back, on the 19th of December, and starts out for 
the coast; but before he gets there the tempter, Miles C. Moore, with 
all his potent influence, arrives on the scene. Now. he is with Com
missioner Ballinger, and he is the embodiment of all of the influence 
of the State of Washington. The commissioner'~ appreh~iollS of 
Glavis seem to vanish. Glavis is now 3,000 miles away;_ Moore is on 
the field and Moore holds it. The claims are ordered clear listed. 

Then we come to the 22d of January, 1908. Glavis and Moore are 
both far away from the commissioner; but there is in the commis
sioner's mind, obviously, the recollection of those letters to the 
Department of Justice which Glavis had and the memor.r. of Glavis's 
indomitable zeal. Freed from the personal presence of Mtles C. Moore 
and the influence that goes with it, the SeCretary again changes his 
course. He says, "We will stop this." The clear-listing Of~ i$ 
suspended. 

Now, that vacillation goes right through all of Mi-. :Uallinger's acts. 
Wherever there is pressure, there you will find yieldi~. T~e oru;r 
cases where there can be any doubt as to what Mr. Ballinger will do Is 
where there is pressure from both sides at. the same time. 
. Now, is this the kind of a man that you gentlemen would put in 
charge of that great property, if it were absolutely yours, to be pre-
served for your children and your children's children? A man who is 
absolutely unable to resist pressure? Why, his action while he was 
Lawyer Ballinger shows it also in an extraordinary way-I mean dur
ing the interval between his resignation as commissioner and his 
appointment as Secretary. He did not want to take this Cunningham 
case. He knew it was not right; he knew it was not according to the 
ordinary dictates of the lawyer's ethics; he knew it was contrary to the 
regulations of his department. He did not want to do it. His first 
thought, and naturally a proper one, was, "I do not want to do it, 
furthermore, I do not want any pay." But when Charles J. Smith 
came to· him-not only his friend, but this important, influential man, 
this Senator-maker-when Smith came to him he could not resist. 
Contrary to his own wishes, contrary to his judgment, he acted as 
counsel, and he came on here and used, or attempted to use, what 
influence he had with Garfield and Dennett to accomplish the ends of 
the Cunningham claimants. He saw that even if he did this, it was 
not a nice thing to take money for it. He did not want to take pay; 
but when C. J. Smith and Cunningham pressed money on him, of 
course he took it. 

Now, just this same quality which manifests itself in his actual con
duct in the case has manifested itself in an equal degree in regard to 
his statements on and off the witness stand. 

Gentlemen, the tinle is too short ~nd, indeed, the occasion of his 
appearing on the stand is so .recent that I should not be justified in 



considering his testimony minutely; but I can not refrain frotn asking 
you just to formulate in your own ininds what this man was oil the 
s~and~the extent of his ey-~ion.s_, the 9:ssumed lac~ of memoty, ~d 
!Us l11ls.state~ents. He d.Id m his testrmony precisely what he tlid 
m deabng With the Cun.nmgham cases. Always ready to meet the 
immediate occasion, the pressure of the moment, by doing or saying 
what seemed easiest; but doing the thing regardless of whethet' it 
~ae.the ~ght. thing, regardless of whether it was tru~, and not bet\r
mg m mmd either the law, the great law of truth which should have 
governed him, or even intelligently considering the future with the 
difficulties his action must develop~ · 

There he is. There is his character reflected on the Witness stand 
just as it is reflected in all of his acts. . 

Certainly, as I have said, the one quality that you need for the 
position of Secretary of the Interior is resoluteness. You need a trHin 
of the character of Stonewall Jackson; but I do not believe anYl?ody 
would ever think of calling this man Stonewall Ballinger. That 
Would never come.. It is the constant yielding,. wheth~r it 1;>.~ . of 
statement or of action, that absolutely unfits h1m for this positH>n, 
regardless of any question of his motives. · 

I have said little about his immediate subordinates or associates, 
upon whom he desires to cast the burden of the errors that have 
been made; and to a very considerable extent they have shown ·I). 
ready loyalty in bearing that burden, if that be loyalty. They have a 
certain kind of loyalty, but not the true loyalty. · There could be no 
greater difference in the whole aspect and the whole condu~t of 
the J?epartm!lnt of the Inte!i?r th~n is manifested in its policies 
and m acts m the two admmtstratums-that of Secretary Gatfreld 
and that of Secretary Ballinger. Those two men differ from one 
another as Hyperion from a satyr, yet those subordinates seem to 
have worked equally loyally with each. They worked, in the main, 
in absolute harmony with Secretary Garfield's views as to policies1 

and they stand without a protest when Secretary Ballinger reversM 
it all. 

Now, that is not loyalty. It is not loyalty of the kind that you 
· want in a public servant; it is not loyalty of the kind that you want 
in the persons who are to aid that trustee in handling the great 
heritage of.the people .. The loyalty that you want is loyalty to the 
teal employer, to the people of the United States. This idea that 
loyalty t·o an immediate superior is sbmethihg comtitehdable when it 
goes to a forgetfulness of one's country involves a strart~ niis
oonception of our Government and a strange misconception ·of 
what democracy is. It is a revival-a relic of the slave status, 'a 
relic of the time when "the king could do no wrohg," and when 
everybody owed a;llegiance to the king. The peot?le to whom our 
offimals owe allegtance are the people of the Umted States, ah<J, 
every man in it who is paid by the people of the United States and,. 
who takes the oath of office oweS: that allegiance to the people ,of 
the United States and to none other. These men who stand by thEI 
Se~retaty with a. sort of personal fidelity and friendliness are actUally 
disloyal. They may claim that they are not insubordinate to him; 
but they are insubordinate to the people of the United States. . 
· Take this very matter that has caused a great deal of comment 
and called for· a great many questions from the committee-the 
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. question with regard to Mr. Kerby; the question as towheth~r he 
ought to have .communicated or ought to have given to the wq:dd 
the truth. Here was an investigation d~voted by law to the ascer
tainment of the truth .. Secretary Ballinger's answers to the various 
. Ca!ls that I had. made and his answers on the stand and the answers 
:of several of those by whom he is surrounded were directly incon:.. 
· sistent with th~ truth. This committee by its vote had a,pparently 
barred the o:r>portunity of forcing the introduction of the facts which 
would have been developed by the production of the documents. 
Should Mr. Kerby, like the bookkeeper of the defaulting treasurer, 
have· stood by in his selfish blind loyalty to that· man, or should h,~ 
recognize that, as an ~erican citizen, as a _I>aft. of the American 
Government, he owed It .to the people of the Umted States·to ,COJl1~ 
forward and tell what he knew, so that there should:ne nobody~ 
high or low, who stood. between him and the people, kn:owing· the 
truth 1 . 

Just think of this situation. Suppose you gentlemen were the 
board of directors of a great corporation and had reason to believe 
-~hat the presiden~ of that .corporation ~as no~ ac.tin~ properly, an? 
suppose you, as directors, mstituted an mvestigat10n mto the condi
tion of that corporation, and the 'president and those around hiin 
who did his bidding gave testimony and withheld. from you, the 
investigating committee, facts which ought to be known and. do~ 
:tnents which existed, and suppose that one private secretary, paid by 
the corporation of which you we:re the directors, came out courageously 
and told the facts; ought he to be the subject of criticism~ Ought he 
not to be a subject of the greatest admiration that he should have had 
the courage to stand up against all the slaves who surrounded him, 
and come out like a man, and showed that, high or low, in America a 
:man is a man who makes himself so, regardless of his position, and 
that the Secretary of the Treasury or the President of the United 
States himself is no better than the humblest citizen, if that humblest 
citizen has the courage and other qualities of manhood, 

This idea of insubordination, gentlemen, and the horror with ~hich 
some men view insubordination, involves an absolute misconception 
of what we ought to do and what we ought to strive for in Americ_an 
~oyernment. The danger ~ America is n_?t of insu~ordinati?n, b~t 
~tIS of too complacent obedience to the will of supenors. With this 
gteat Government building up, ever creating new functions, getting 
~ri ever increasing number of' employees who are attending to th~ 
people's business, the one thing we need is men in subordinate places 
who will think for themselves and who will think and act in full 
recognition of their obligations as a part of the governing body. Eve]} 
fuilitarjr service is improved by such· action on the part of the in(ii
vidual. So it manifested itself in Cuba in our own ar1ny and in Soqt4 
Africa in the fighting of the Boers. We want men to thin~. We 
want every man in the service, of the three or four.hundred thousand 
Who are there, to recognize that he is a part of the governing body, 
4Ud that on him rests responsibility within the limit~ of his employ.,. 
ment j u.st. ~s much as upon the man o~ top. They can n:ot esca:r>e s.uch 
r~sponsibility, they can not be men if they are not proper officials, 
They can not be worthy <?f the respect. and admiration of. the peopl~· 
unless they add to the VIrtue of obedte:q.ce some other vrrtues-phe: 
virtuef) of manliness, of truth, of courage, of willingness to risk posi-
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. tions, ?f the ~ness to risk criticisms, of the willingness to ris.~ 
the mlSunderstandmgs that so often come when people do th~ heroic 
~. . . 

That is what we need, and that is what we must have, if our Gov
ernment is to meet our ideals. ·The means of attaining it is one of th~ 
great questions presented here. we are not dealing here with a ques;.. 
_tion of the conservation of natural resources merely; it is the conser
vation and development of the individual; it is the conservation of 
-democracy; it is· the conservation of manhood. That is what this 
fight into which Glavis entered most unwillingly means. That is 
what the disclosure which Kerby made most unwillingly means. I~ 
proves that America has among its young men, happily, men of cour"' 
:age and men in whom even the heavy burden of official life has not 
been able to suppress manliness. , 

Mr. Chairman and gentlemen, I have already taken up too much 
of the time.Of the.oommittee and I will sus end at this . oint. · 


