PHILOSOPHY OF LAW

PHIL 350-01, FALL 2008

MW 1:00 – 2:15 p.m.

DAVIDSON 205

Instructor: Avery Kolers

Office: Humanities bldg., room 314

Office hours: M, W 11:30 – 12:30; F 11:00 – 12:00; and by appointment

Phone: 852-0453

email: akolers@louisville.edu

web: https://blackboard.louisville.edu

Curricular role: this course fulfills an upper-division Humanities elective in the College of Arts & Sciences. Philosophy majors: this course is a 3xx elective. It may alternatively be used as a Social Science-related elective in the SSC concentration.

What this course is about:

The law is all around us. It protects us, constrains us, harms us, and liberates us. It constitutes the central function of government. Most of us have strong opinions about at least some laws. Most of us have strong mutually contradictory opinions about laws. Yet partly because the law pervades our lives and institutions – because law seems so natural – it is hard to know what law is; what, if anything, justifies laws; and why, if at all, we are obligated to obey.

A philosophy of law is a philosophy of the nature and justification of a certain form of institution, as well as a set of specific laws. The institutional form of a legal system and the imperative form of (many) specific laws permit a broad inquiry into the nature of law as such. But beyond these, the law is so multifaceted, and the philosophy of law such a rich field, that no course in the philosophy of law can do justice to the subject in its entirety. We have to pick one or two areas of special focus. Thus in addition to core questions about the nature of law, this course will include a broad focus on the philosophy of criminal law—responsibility and punishment.

We will begin with a consideration of fundamental questions in the philosophy of law: the nature of law and legal validity; the value of the rule of law; and the link between law and morality. We will do this by looking at classic and contemporary versions of the main traditional schools of thought regarding the nature of law: positivism, natural law theory, Dworkin’s “third way,” and legal realism and its descendants. Some people have held that all laws are rules. But even if this is true, not all rules are laws. What does a rule have to be like in order to be a rule of law? Must it just be declared by the strongest person around, and accompanied by a threat of punishment for noncompliance? Must it be part of a set of rules unified by some basic underlying rule or principle? Must laws be just to be valid? Or is it even accurate to speak of the law as a freestanding phenomenon, over and above the political, social, and sometimes arbitrary psychological features of societies and particular persons?

Having considered the nature of law and legal authority, we will then apply our knowledge to questions of criminal law. There are many reasons for this focus, among which is the intrinsic philosophical interest in the debate about the justification of punishment. But another reason is that the US has created two sharply divergent (but perhaps fundamentally related) crises of criminality. The highest levels of corporate and government power are saturated with criminal behavior but bereft of accountability; on the other hand, we have incarcerated a staggering proportion of the population at the lowest socio-economic levels, and turned prison into a self-sustaining economic engine. One section of the population is evidently above the law, the other under its thumb. This situation must be of concern to all citizens worthy of the name.

Purpose of the course:

In addressing all these questions we will to some degree simply want to find answers. But every philosophy course has two subject-matters: the content of the course—in this case, what was just described above—and a particular way of approaching that content. Philosophical inquiry is in the first instance a particular way of interacting with what you read, hear, and think. The fundamental questions are: a) “what does this mean?”; b) “if this is true, what are its implications?”; and c) “is this true?” In order to answer the first question we engage in conceptual analysis, which is a fancy word for definition. But philosophical definitions are not dictionary definitions; we don’t care how a word is generally used, but what the concept is. In order to answer the second and third questions we engage in argumentation: the identification of premises and relationships among them; the drawing of distinctions as needed for disambiguation; inferences; the assessment of theses and inferences; and setting up a claim against other salient theses and determining whether they are compatible or incompatible, and why.

Philosophy requires a certain appreciation of the reality and significance of that which is unseen or taken for granted, but no less important for that. Think of radio waves. You could live your life without ever knowing they were there—as people did until the 19th century. But they are all around us, coming from all directions, bouncing off us, sometimes (but quite rarely) tickling our ear drums. They make possible a lot of modern life. They might be killing us slowly as we talk on cell phones or microwave our dinners popcorn. And as you know if you’ve ever operated a shortwave radio (or an FM radio in New York City), even small distinctions between wavelengths can make the difference between two completely different broadcasts.

Doing philosophy is like attending to radio waves. If your radio waves or your interactions with them got out of whack, things could go quite wrong; your life might even be unbearable. Similarly, if the intellectual structure of your life got out of whack, your life might be unbearable. But if you didn’t know about radio waves, or didn’t do philosophy, you would never be able to diagnose, let alone fix, the problem.

Moreover, your own confidence that you’ve got the radio waves in check is not, in itself, evidence that they are in check. If you are not questioning (or monitoring your connections), you are not doing philosophy. Certitude is the enemy of philosophy. Memorization and absorption of facts are useful for philosophy, for the sake of informing our philosophical reflection, but do not themselves constitute philosophy. But at the same time, pure speculation and rumination, unmoored from any purpose, also do not constitute philosophy.

Academic Integrity: Cheating and plagiarism are immoral because a) they are dishonest (to me and others), in that the cheater/plagiarist presents as her/his own something that is not; b) they are unfair (to classmates), who work hard to meet requirements that the cheater/plagiarist circumvents; c) they violate academic obligations (to the university) that students voluntarily accept upon enrollment; and d) they may violate self-regarding duties of self-development or self-perfection (if such duties exist).

They can also get one in serious trouble. According to the University of Louisville’s Code of Student Conduct, Section 5, “Academic dishonesty is prohibited at the University of Louisville. It is a serious offense because it diminishes the quality of scholarship, makes accurate evaluation of student progress impossible, and defrauds those in society who must ultimately depend upon the knowledge and integrity of the institution and its students and faculty.” It is your responsibility to know this code and comply with its requirements. If I discover violations of this policy I will pursue the required disciplinary channels, which normally involve communicating with the dean for undergraduate affairs. If you have any questions about how to comply with this policy, ask me in advance.

Evaluation:

This course will use the +/- system. Grades will be allotted on a 100-point scale as follows:

A+
97.5-100

A
92.1-97.4

A-
89.5-92

B+
87.5-89.4

B
82.1-87.4

B-
79.5-82

C+
77.5-79.4

C
72.1-77.4

C-
69.5-72

D+
67.5-69.4

D
59.5-67.4

F
0-59.4

My courses normally have a final average grade in the range of 80%, which is in C+/B- range. I guarantee that the average will not fall below a C+, or about 78%. If it does, I will boost the average by slightly lowering the letter-grade scale. If the average is above 80%, I will do nothing.

Course Requirements:

1. Reading questions:
(6 @ 5)

30%

2. Star Witness Assignment:


25

3. Blog assignment:



15

4. Final paper or exam:


30

Total:





100%

1. For most reading assignments I will circulate questions in advance, often generated by students (see #2 below). You must write up and submit answers to these on six occasions, at least four of which must be before the beginning of November. Answers will be due at the beginning of class on the day that we cover the relevant material. If you submit three answer sets before the drop date (10/15), you may submit a seventh to replace your lowest grade. The purpose of the reading questions is to monitor your level of comprehension and critical analysis of texts, so I can assist you early on if necessary. In general, answers need not be more than a few sentences or up to a paragraph each.

2. Once during the semester, you and one or two classmates will be the Star Witness(es). This assignment has three parts. First, you choose a topic and meet with me to discuss it. Then, you prepare reading questions for your classmates, which, after you and I discuss them, form the core of the discussion for the day, and you play a major role in the discussion. Finally, you write up an analysis of your focus issue, in light of class discussion. More information will be available on a separate handout.

3. Periodically throughout the semester, you should log onto Lawrence Solum’s Legal Theory Blog (http://lsolum.typepad.com/legaltheory/) to read articles and surf around links—particularly the links to other law blogs or topics within Solum’s blog. You should check out this blog at least 10 times over the semester; each time, write down the date & time, the subject(s) of the post(s) or link(s) you followed, and your own thoughts, inchoate though they be, on them. (You do not need to stay within that blog, but you do need to be pursuing matters of legal theory, whether on that blog or elsewhere.) Once during the semester you should go into greater depth, whether it be by reading an extended online discussion, a paper posted on SSRN, or whatever (provided it has to do with legal theory), and write approximately 500 words on the issues or debate you find there and your own thoughts on it. These combined entries constitute your blog assignment. These are due on Monday, November 24, and will be evaluated for evidence that you went to the blog regularly, spent at least about 10-15 minutes there (or at some legal-theory site) each time, and fruitfully thought through your 500-word response.

4. For your final you have to mutually exclusive options. You may choose to do either a final paper or a final exam. You must let me know by Wednesday, December 3 which final assignment you will do. Barring unforeseen circumstances, your decision on that date is binding. If you do the final paper, it will be due on Wednesday, December 10 by 5:00 p.m. It should be in the vicinity of 8 pages in length (although content is more important than length). I will hand out suggestions and guidelines for paper topics later in the semester. If you do the exam, it will take place in class on Tuesday, December 16 from 2:30 – 5:00 p.m. It will combine multiple-choice, short-answer, and essay components.

Handing in assignments. Assignments are always due at the beginning of class, unless they are in-class assignments. Late assignments will be penalized one grade per school day late, beginning 15 minutes after class begins. If you cannot hand in an assignment on time, you must communicate with me beforehand. In general, physical impossibility and deaths in the family are the only valid excuses for late assignments. I am not flexible on this policy because, no matter how trustworthy you are, I am sad to say that I’ve learned that some people take advantage of flexibility. I can’t fairly or accurately determine who is trustworthy and who is not. So I just need everybody to provide documentation of any claim that is used to excuse a late assignment.

You may hand in assignments on paper, typed with normal margins (about 1”) and normal font (about this size), and bereft of any ornamentation beyond a single staple. Alternatively, you may hand in assignments as email attachments. Your best bet is to use Blackboard’s “send email” function, but you can instead use your UofL (groupwise) account and always cc yourself. Just make sure you get my email address right. I have an aggressive spam filter and if you use a non-UofL address I cannot guarantee that the spam filter will not eat your message.

If you submit an electronic copy it should be in MS Word for Windows (.doc or .docx) or Rich Text Format (.rtf). Other formats risk being unreadable by my computer; if I cannot open your assignment I cannot give you credit for handing it in on time. Electronically submitted assignments are due at the same time as hard-copy assignments.

Disabilities: The University of Louisville is committed to providing access to programs and services for qualified students with disabilities. If you are a student with a disability and require accommodation to participate in and complete requirements for this class, notify me immediately and contact the Disability Resource Center (Robbins Hall, 852-6938) for verification of eligibility and determination of specific accommodations.

Texts:

1. David A. Reidy, On the Philosophy of Law (Wadsworth, 2007) 

2. William Ian Miller, Eye for an Eye (Cambridge, 2006)

3. Readings available online (see bottom of this document for instructions).

Schedule*

Date
Topic
Reading
Assignment/Notes

M 8/25
Introduction



W 8/27
Doing the Philosophy of Law
Reidy, Chap. 1


M 9/1
Labor Day
No Class


W 9/3
Theories of Law, I: Positivism
Reidy, pp. 7-23


M 9/8

Reidy, pp. 23-43


W 9/10

continued
FRIDAY OF THIS WEEK (9/12) is last day to apply for a December degree

M 9/15
Theories of Law, II: Natural Law
Reidy, pp. 44-60


W 9/17

Reidy, pp. 60-81


M 9/22
The Hart-Dworkin debate
TBA


W 9/24
Theories of Law, III: Realism
Reidy, pp. 82-98


M 9/29

Reidy, pp. 98-111


W 10/1
Feminist Legal Theory
Davies, “Unity and Diversity in Feminist Legal Theory” (online)


M 10/6

continued


W 10/8
Catch-up & discussion day
Read or watch The Merchant of Venice sometime before today. (2004 version with Al Pacino is in SGA video collection at Ekstrom.)


M 10/13
Fall Break
No Class


W 10/15
Normative and Conceptual Problems of Law, I: Constitutionalism
Reidy, pp. 112-27
TOMORROW (10/16) is last day to withdraw

M 10/20

Reidy, pp. 127-50
Humphrey Colloquium submission deadline

W 10/22
Normative and Conceptual Problems of Law, II: International Law
Reidy, chapter 6


M 10/27

Chapter 6, continued


W 10/29
Normative and Conceptual Problems of Law, III: Criminal Law
Reidy, chapter 5


M 11/3
Instrumental Theories
John Stuart Mill, 1868 Speech on Capital Punishment (online)
TOMORROW (11/4) is election day

W 11/5

Thurgood Marshall, Concurring Opinion in Furman v. Georgia (online)


M 11/10
Intrinsic Theories

a)  moral education
Jean Hampton, “The Moral Education Theory of Punishment (online)


W 11/12

Continued
Humphrey Colloquium is Friday

M 11/17
b) modern retributivism
Jeffrie Murphy, “Marxism and Retribution” (online) 


W 11/19
Abolitionism
James Gilligan, “Punishment and Violence: Is the Criminal Law based on one huge mistake?” (online)


M 11/24
Lex Talionis
Eye for an Eye, chaps. 1-3
Blog assignment due

W 11/26
Thanksgiving Break
No class


M 12/1
Outlines of talionic/ honor society
Eye for an Eye, chaps. 4-7


W 12/3

Eye for an Eye, chaps. 8-10
Final assignment decision day

M 12/8
Commensurability & sentencing
Eye for an Eye, chaps. 11-12 & Conclusion


W 12/10
Final papers

Papers due by 5:00

T 12/16
Final exam

Exam time 2:30 – 5:00

*Schedule is subject to change in the event of missed classes, changes in material to be covered, or other reasons to be determined by the instructor. At no point will you be held responsible for anything that is not in this syllabus or a published successor made available with reasonable advance notice.

Online articles list

1. Margaret Davies, “Unity and Diversity in Feminist Legal Theory,” Philosophy Compass 2/4 (2007), 650-664. http://www3.interscience.wiley.com/cgi-bin/fulltext/117982814/PDFSTART
2. John Stuart Mill, “1868 Speech in Favor of Capital Punishment”. http://en.wikisource.org/wiki/Speech_In_Favor_of_Capital_Punishment
3. Thurgood Marshall, Concurring Opinion in Furman v. Georgia: http://www.law.cornell.edu/supct/html/historics/USSC_CR_0408_0238_ZC4.html
4. Jean Hampton, “The Moral Education Theory of Punishment,” Philosophy & Public Affairs 13/3 (1983), 208-38. http://www.jstor.org/stable/2265412  (off campus, add the following to the beginning of the URL: http://echo.louisville.edu/login?url=).

5. Jeffrie Murphy, “Marxism and Retribution,” Philosophy & Public Affairs 2/3 (1973), 217-43. http://www.jstor.org/stable/2264911 (off campus, add the following to the beginning of the URL: http://echo.louisville.edu/login?url=).

6. James Gilligan, “Punishment and Violence: Is the Criminal Law based on One Huge Mistake?” Social Research 67/3 (2000), 745-72. http://search.ebscohost.com.echo.louisville.edu/login.aspx?direct=true&db=aph&AN=3675078&site=ehost-live
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